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Bennett Mellen, a minor, by bis father and next friend 
Joseph H. Mellen, 

Appellant 


H. B. Hirsch & Sons, Henry B. Hirsch, Jerry B. Hirsch, 
et al., 

Appellees 


Appeal from a Judgment of The District Court of The 
United States for the District of Columbia 


BRIEF FOR APPELLEES 

COUNTER-STATEMENT OF THE CASE 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia dis- i 
missing a complaint filed by Appellant against H. B. ! 
Hirsch & Sons, Henry B. Hirsch, Jerry B. Hirsch, and 
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Mervin J. Hirseh, co-partners, trading as H. B. Hirscli & 
Sons, and/or District Awning & Shade Company (Ap¬ 
pellees). Alice C. Sheldon, while named in the caption 
hereof, is not a party to this appeal, or affected thereby 
(App. 13, 14). 

Appellant filed a complaint seeking to recover money 
damages from Appellees for injuries that arose out of and 
in the course of his employment with Appellees (App. 
2-7). 

The complaint was served first on Appellees beyond the 
territorial limits of the District of Columbia, a fact con¬ 
ceded by Appellant in his brief (Page 7). Appellees filed 
a motion to dismiss the complaint on the ground, among 
others, that the Court lacked jurisdiction of the person of 
the Appellees (App. 8). The Court, after oral argument, 
ordered the first service of process on Appellees quashed, 
without prejudice to Appellant to serve process on Appel¬ 
lees in the District of Columbia (App. 9, 17). 

Appellees were served with process in the District of 
Columbia about the time the first service of process was 
quashed (App. 14, 15); they then filed a motion to dismiss 
the complaint served on them in the District of Columbia 
on the ground that the Longshoremen’s and Harbor 
Workers’ Compensation Act, as made applicable to the 
District of Columbia, infra , provides an exclusive remedy 
for Appellant (App. 9, 10). The motion to dismiss the 
complaint was set for oral argument before Justice Jen¬ 
nings Baiiey on May 28, 1946. At that hearing Appellant 
and Appellees agreed to submit the motion to dismiss the 
complaint on the pleadings. Justice Bailey, in a written 
opinion, ordered the motion to dismiss sustained and the 
complaint dismissed (App. 10, 11). A motion for a re¬ 
hearing was filed by Appellant and overruled by the Court 
(App. 12, 13). This appeal followed. 
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STATUTES 

§36-501, D. C. Code (1940 Ed.): 

Chapter 5—Workmen’s Compensation 

The provisions of title 33, chapter 18, of the Code 
of Laws of the United States, including all amend¬ 
ments that may be made thereto after May 17, 1928 
[Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act] shall apply in respect to the injury or death 
of an employee of an employer carrying on any em¬ 
ployment in the District of Columbia, irrespective of 
the place where the injury or death occurs; except 
that in applying such provisions the term “employer” 
shall be held to mean every person carrying on any 
employment in the District of Columbia, and the term 
“employee” shall be held to mean every employee of 
any such person. (May 17, 1928, 45 Stat. 600, ch. 
612, §1). 

Longshoremen’s and Harbor Workers’ Compensation Act 

of March 4, 1927, c. 509 (44 Stat. 1426, 1431), U. S. C., 

Title 33, §§ 905,911. 

§ 905: Exclusiveness of Liability. 

The liability of an employer prescribed in section 
904 of this chapter shall be exclusive and in place of 
all other liability of such employer to the employee, 
his legal representative . . . parents . . . and anyone 
otherwise entitled to recover damages from such em¬ 
ployer at law or in admiralty on account of such injury i 
or death, except that if an employer fails to secure 
payment of compensation as required by this chapter, 
an injured employee, or his legal representative in 
case death results from the injury, may elect to claim 
compensation under this chapter, or to maintain an 
action at law or in admiralty for damages on account 
of such injury or death . . . (Mar. 4, 1927, c. 509, § 5, 
44 Stat. 1426, U. S. C., Title 33, § 905. 

§ 911: Guardian for minor or incompetent. 

The deputy commissioner may require the appoint¬ 
ment by a court of competent jurisdiction for any per¬ 
son who is mentally incompetent or a minor, of a 
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guardian or other representative to receive compensa¬ 
tion payable to such person under this chapter and to 
exercise the powers granted to or to perform the 
duties required of such person under this chapter. 
(Mar. 4,1927, c. 509, § 11, 44 Stat. 1431, U. S. C.,- Title 
33, s. 911). 

§ 36-215 D. C. Code (1940 Ed.): 

Whoever employs or permits or suffers any minor 
to be employed or to work in violation of any of the 
provisions of sections 36-201 to 36-214, or of any order 
issued under the provisions of section 36-203, or in¬ 
terferes -with, obstructs, or hinders the department 
enforcing the child labor law, its officers or agents, or 
any other person authorized to inspect places of em¬ 
ployment under this chapter and whoever, having un¬ 
der his control or custody any minor, permits or suf¬ 
fers him to be employed or to work in violation of 
any of the provisions of sections 36-201 to 36-214, 
shall for a first offense be punished by a fine of not 
less than $25 nor more than $100, or by imprisonment 
not less than ten days nor more than thirty days, or* 
in the discretion of the court by both such fine and 
imprisonment, and for any subsequent offense shall 
be punished by a fine of not less than $50 nor more 
than $200, or by imprisonment not less than thirty 
days nor more than ninety days, or in the discretion 
of the court by both such fine and imprisonment. 
Every day during which any violation of this chapter 
continues shall constitute a separate and distinct of¬ 
fense. (May 29,1928,45 Stat. 1003, ch. 908, § 15). 

. SUMMARY OF ARGUMENT 

I 

The Court below was correct in quashing the first 
process served on Appellees, as they were served beyond 
the territorial limits of the District of Columbia. Appellees 
may join a motion attacking the jurisdiction of the person 
with a motion to dismiss the complaint on its merits. 



The Court below was correct in ordering Appellant’s 
complaint dismissed, as the Longshoremen’s and Harbor 
Workers’ Compensation Act (hereinafter referred to as 
The Longshoremen’s Act), provides an exclusive remedy 
for Appellant notwithstanding the alleged violation of the 
Child Labor Law. The Longshoremen’s Act was patterned 
after and is substantially the same as the New York ! 
Workmen’s Compensation Act, which has been construed 
by the New York Courts in support of Appellees’ con- j 
tention. 

in 

I 

Appellant was allowed an opportunity to be heard where ! 
proper. The Court below was correct in overruling Appel¬ 
lant’s motion for a rehearing, as no showing was made of 
unusual circumstances to warrant a rehearing. 

ARGUMENT 

I 

The Court Below was Correct in Ordering the First 
Process Served on Appellees Quashed. 

Appellant contends that by joining a motion attacking 
the jurisdiction of the person with a motion to dismiss thej 
complaint on its merits, Appellees have entered a general 
appearance and waived the right to question the process 
served on them beyond the territorial limits of the Dis¬ 
trict of Columbia. 

I 

Appellees did not waive the right to question the proces^ 
served on them beyond the territorial limits of the District 
of Columbia by joining a motion to attack the jurisdiction! 
of the person with a motion to dismiss the complaint oh 
its merits. Special appearances are no longer required iij 
such cases. 
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Rule 12 (b) Federal Rules of Civil Procedure, Thorne, 
Neale & Co. v. Coe (1943), 7 Fed. Rul. Ser. 12 b. 23, Case 
3, 71 W. L. R. 765. 

It may be noted that service of process was made first 
on Appellees beyond the territorial limits of the District 
of Columbia. In order to maintain an action in personam 
to recover money damages, service of process must be 
made within the District of Columbia. Fidelity & Deposit 
Co. of Maryland et al. v. N. 0. Nelson Mfg. Co., (1920) 
50 App. D. C. 102, 267 Fed. 476. Appellees were later 
served with process within the District of Columbia, there¬ 
by rendering any question concerning the first service of 
process moot. 


II 

The Longshoremen’s Act Provides an Exclusive Rem¬ 
edy for Appellant. 

Appellant contends no legal contract of employment 
existed between the parties since the employment was ex¬ 
pressly forbidden by the Child Labor Law; that if there 
was no contract of employment, the relationship of em- 
plover and employee did not exist and the Compensation 
Commission of the District of Columbia could not take 
jurisdiction of this case. 

Appellant admits in his complaint that he was employed 
by Appellees, and his injury arose out of and in the course 
of his said employment (App. 5). He apparently admits 
The Longshoremen’s Act applies to minors where lawfully 
employed (Br. pg. 10). In any event, it is clear that it 
does. Section 911, supra. He does not allege that Appellees 
have failed to secure the payment of compensation to 
their employees, or failed to comply with the requirements 
of The Longshoremen’s Act. 
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Section 905 of The Longshoremen’s Act provides an ex-j 
elusive remedy for Appellant under such circumstances,; 
stating ‘ ‘ The liability of an employer ... shall be exclusive j 
and in the place of all other liability of such employer to 
the employee .. . except that if an employer fails to secure 
the payment of compensation as required by this chapter, 
an injured employee . . . may elect to claim under this 
statute, or to maintain an action at law . . . for damages 
on account of such injury. ...” 

This language, which is clear and unambiguous, pre¬ 
cludes employees from maintaining an action at law 
against their employers to recover money damages for 
injuries. Congress, as noted above, made an exception 
to this provision; if it had intended to make an additional! 
exception for persons employed in violation of the Child I 
Labor Law, it could have so stated. 

A careful examination of the authorities reveals no de¬ 
cision interpreting this particular provision of The Long¬ 
shoremen’s Act. However, similar provisions in Statej 
Compensation Acts have been construed, and it has been; 
held that the remedy of a minor employee under such 
Acts is exclusive notwithstanding a violation of the Child 
Labor Law. 

In Noreen v. William Vogel & Bro., Inc. (1921), 231 
N. Y. 317, 132 N. E. 102, the New York Court of Appeals, 
in a case similar to the instant case, said: 

“Irrespective of the fact that the plaintiff secured 
employment by misrepresentation as to his age and 
that the defendant omitted the exercise of due dil¬ 
igence to ascertain his age, when plaintiff entered upon 
the service of the defendant in consideration of a com¬ 
pensation to be paid him therefor the relation of em-i 
ployer and employee existed between them. . . . When| 
the employment is entered upon, the law determines! 
the relations, rights and remedies of the parties. Here 
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the relation of employer and employee existed within 
the spirit and letter of the Workmen’s Compensation 


See to the same effect: 

Humphrees v. Boxley Brothers Company (1926) 
146 Va. 91,135 S.E. 890. 

Rasi v. Howard Mfg. Co., (1920) 109 Wash. 524, 187 
P. 327. 

Pierce’s Case (1929) 267 Mass. 208,166 N.E. 636. 

Kenez v. Novelty Compact Leather Co., (1930) 111 
Conn. 229,149 A. 679. 

Boyle v. A. C. Cheney Piano Action Co., (1920) 193 
App. Div. 408, 184 N.Y.S. 374. 

Taswell v. General Matt Co., Inc., (1941) 30 N.Y. 
S. (2d) 145. 

Dienert et al v. Handy-Andy Specialty Co., Inc., 
(1939) 16 N. Y. S. (2d) 160. 

See also Rowlette v. Rothstein Dental Laboratories, 
(1933) 61 App. D. C. 373, 63 F. (2d) 150. 

While authority exists in some jurisdictions to the con¬ 
trary, the language of the statutes construed in those cases 
differs materially from The Longshoremen’s Act. See 
Humphrees v. Boxley Brothers Company, supra. In addi¬ 
tion, it is respectfully submitted that the better reasoning 
appears in the opinions of the Courts supporting Appel¬ 
lees’ contention that the remedy of an employee under The 
Longshoremen’s Act is exclusive. As stated in Humphrees 
v. Boxley Brothers Company, supra, where a similar pro¬ 
vision of the Virginia Workmen’s Compensation Act was 
construed (p. 101): 

“The legislature by extending the benefits of the 
act to all infants, whether legally employed or not, 
‘does not recognize the right of the factory owner and 



the parent to disregard the mandate of this statute andi 
make a contract for the employment of the boy which | 
might or might not have read into it the provisions! 
of the workmen’s compensation act, as the master and 
the parent between them should elect.’ On the con-i 
trary, it says to the employer, if you employ an infant 
contrary to the child labor law, not only shall you 
incur the penalty denounced by that statute, but in 
addition you shall waive all questions of your own 
negligence, and all common law defenses you may have j 
to an action for the injury, and pay to the infant the | 
sums prescribed by the compensation act. These arej 
matters directly for the benefit of the infant, in aid! 
of the child labor law, and tend to prevent the em-| 
ployment of children in contravention of the child labor 
statute.” 

I 

It is respectfully submitted that in view of the express! 
terms of The Longshoremen’s Act and the decisions cited! 
in support of Appellees position, the rule in this jurisdic¬ 
tion should be that violation of the Child Labor Law, 
while subjecting the employer to the penalties mentioned 
therein (§ 36-215, D. C. Code 1940, ed supra), does not! 
prevent the relationship of employer and employee from! 
coming into existence, or affect the rights incident thereto,! 
and does not render The Longshoremen’s Act inapplicable.! 

Appellant suggests The Longshoremen’s Act is not the 
applicable statute. Section 36-501, D. C. Code (1940 Ed.), 
supra, however, specifically and clearly makes applicable to| 
the District of Columbia the provisions of The Longshore^ 
men’s Act. 

Appellant contends that the construction placed on the 
New York Compensation Act in Noreen v. William Vogel 
& Bro., Inc., supra, should not be followed as The Long¬ 
shoremen’s Act was not adopted in verbatim, or in toto 

from the New York statute. 

: 

“The Longshoremen’s Act followed in the main The 
Workmen’s Compensation Law of the State of New YorkJ 
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It is familiar law that whenever Congress, in legislating 
for the District of Columbia, has borrowed from the 
statutes of a state provisions which have received in that 
state a known and settled construction before their enact¬ 
ment by Congress, that construction will be deemed to 
have been adopted by Congress together with the text 
which it' expounded, and the provisions will be construed 
as they were understood at that time in the State.” Hart¬ 
ford Accident & Indemnity Co. v. Hoage (1936), 66 App. 
D. C. 154, 85F (2d) 411. It follows that the rule announced 
in the Noreen case, supra, should be adopted by this Court 
for this jurisdiction. The double award provision of the 
New York statute in the case of minors employed in viola¬ 
tion of the Child Labor Law does not change the rule, 
as it was enacted subsequent to the decision in the Noreen 
case. No other difference between the two statutes is 
suggested by Appellant. 


in 

There is No Merit In Appellant’s Other Contentions. 

Appellant contends that he was denied an opportunity 
to be heard at each step of the litigation, and that the 
Court abused its discretion in denying his motion for a 
rehearing. 

Appellant argued orally to his apparent satisfaction the 
question of quashing the first service of process (App. 15, 
16, 17), and agreed to submit the motion to dismiss the 
complaint on the pleadings (App. 17, 18). 

The Court below had authority to decide Appellant’s 
motion for a rehearing without an oral hearing. “An 
oral hearing will not be allowed, unless directed by the 
Court, upon a motion to rehear, or to vacate ... an order 
...” Rule 9 (f) Local Civil Rules of the District Court 
1 of the United States for the District of Columbia. The 
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Court below did not abuse its discretion in this regard, as j 
Appellant’s motion for a rehearing did not present any¬ 
thing that had not already been considered by the Court in 
deciding the complaint on its merits. An application for 
a rehearing must show affirmatively that a different result 
would probably follow. Blair v. Silver Peak Mines (1899), 
93 Fed. 332. 

It was proper to overrule Appellant’s motion for a re-i 
hearing, as no unusual circumstances prevailed to warrant 
it. Seymour v. Potts & Callahan Contracting Co. (1941),' 
2 F. R. D. 38. 

It is respectfully urged that statements in Appellant’s 
Brief (Pgs. 21, 25) intimating an insurance company is a 
party litigant in this case should be disregarded, as there! 
is nothing in the record to support them. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 

that the judgment of the Court below should be affirmed. 

, 

W. E. Cumberland, 

Julian H. Reis, 

Lewis Jacobs, 

1426 H Street, N. W., 
Washington, D. C. 

Attorneys for Appellees 
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IN THE DISTRICT COURT OF THE 
1 UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 


Civil Action No. 33825 


Bennett Mellen, a minor 
by his father and next friend 
Joseph II. Mellen, 

928 Longfellow Street, N. AY., 
Washington 11, D. C. 

Plaintiff. 


vs. 


Henry B. Hirsch, 

903 Quincy Street, N. W~., 

AVashington, D. C. 

et al 

Complaint for damages for personal injury (wrongfully 
employing mhtor child in violation of Child Labor Law). 

Now comes Bennett Mellen, an unemancipated minor, 
by his father and next friend and says: That he is a minor 
under the age of twenty-one years, to-wit, of the age of 
fifteen years; that he was born in the city of Cleveland. 
County of Cuyahoga, and State of Ohio, on the 4th day 
of April, 1930. 

1. That the minor plaintiff and his father as his next 
friend, are both citizens of the State of Ohio while the 
defendants, each and all of them, are citizens of the Dis¬ 
trict of Columbia, that the matter in controversy exceeds, 
exclusive of interest and costs, the sum of three thou¬ 
sand dollars. 
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2 2. The minor plaintiff says that prior to, at the| 

time of, and since the time of the wrongs and griev-j 
ances hereinafter complained of, the defendants Henry BJ 
Hi rseh, Jerry Hirsch, Robert Hirsch and Mervin J. Hirsch, 
were co-partners, doing business and trading under the! 
firm name and style of H. B. Hirsch and Sons, and/or| 
District Awning and Shade Company, with offices and 
factory located at No. 4410 Georgia Avenue, northwest, 
in the City of Washington, District of Columbia, and were] 
engaged in the manufacture of awnings, window shades, 
duffelbags, and other divers products and maintained and 
used in connection with their said business, divers ma¬ 
chines and machinery which were driven and operatedj 
rapidly by means of electric current and electric power,! 
and that among said machines and machinery were a rivet-j 
ing and gromment machine. 

i 

3. That the defendant Alice C. Sheldon prior to, at thel 
time of, and since the time of the wrongs and grievances 
hereinafter complained of, was the duly appointed, quali¬ 
fied and acting Director of the Department of School At-! 
tendance and Work Permits, of the Public Schools of thd 
City of Washington, and of the District of Columbia, des¬ 
ignated as such by the Board of Education of the said 
District of Columbia, to have charge of the issuance of 
work and vacation permits to minor children and to ad¬ 
minister as well as to enforce the provisions of a statute 
known as the Child Labor Law of the District of Columbiaj 

i 

4. That prior to, at the time of, and ever since the tirnc^ 
of the wrongs and grievances hereinafter complained of,j 
there was in full force and effect in the City of Washing¬ 
ton and in the District of Columbia, a statute, to wit: Public 
Law No. 618—70th Congress, entitled 4 4 An Act to regu¬ 
late the employment of minors within the District of CoJ 
lumbia, approved May 29, 1928, et seq., which Act has 
since become a part of the District of Columbia Code an<^ 
appears therein as Title 36 thereof, which statute is byi 
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reference made a part hereof as if the same had been in 
words and in figures fully written herein at length. 

' 5. For his cause of action against the defendants and 
each of them, jointly and severally, this minor plaintiff 
says; that on or about the 22nd or 23rd day of July, 
3 1945, he applied to the defendant Alice C. Sheldon 

in her capacity as Director, as aforesaid, for a work 
permit so as to accept gainful employment with the de¬ 
fendants H. B. Hirsch and Sons; that the defendant Alice 
C. Sheldon, in utter disregard of and in violation of the 
provisions of the aforesaid statute, wantonly, maliciously, 
recklessly, carelessly, negligently and unlawfully issued to 
this minor plaintiff, a paper writing purporting to be a 
work permit, but which was not in fact and in law not 
a permit at all, and hence was null, void, and of no legal 
force and effect whatsoever. The minor plaintiff says, 
that the defendant Alice G. Sheldon was wanton, malicious, 
reckless, careless and grossly negligent in the issuance 
of the aforesaid work permit, in the following respects, 
to-wit: (a) in that she issued a paper writing purporting 
to be a work permit which authorized the employment of 
the minor plaintiff on a machine driven by power other 
than hand or foot power, namely by electric current and 
electric power in violation of Title 36, section 204, of the 
District of Columbia Code, or the statute above referred 
to; (b) in that she issued a paper writing purporting to 
be a work permit to the minor plaintiff without requiring 
the employer of the minor plaintiff to set forth the nature 
of the specific occupation in which the alleged work per¬ 
mit authorized the minor plaintiff to be employed con¬ 
trary to and in violation of Title 36, section 209 of the 
District of Columbia Code, or the statute above referred 
to; and (c) in that the defendant Alice C. Sheldon issued 
the alleged work permit to the minor plaintiff at the time 
when the said minor plaintiff was under sixteen years of 
age, and was at the said time unaccompanied by his par- 
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ent, guardian, or custodian as required by Title 36, sec- i 
tion 210, of the District of Columbia Code or the statute j 
above referred to and in violation thereof. 

6. The minor plaintiff further says, that after obtain¬ 
ing the purported work permit, he presented the same to 
the defendants Henry B. Hirsch and Mervin J. Hirsch in | 
their office at the address given above, both of said de-i 
fendants having full knowledge and were well aware of 
the fact that he was under the age of sixteen years, never¬ 
theless, on the 23rd day of July, 1945, they employed, suf¬ 
fered, permitted and directed him to operate a riveting 
machine for a part of that day and thereafter ordered and 
directed him to operate a gromment machine in violation 
of the referred to statute; that said machines were driven! 

by electric current and electric power; that he I 
4 was given little, if any instruction in the use and 
operation of the said machines; that thereafter, to- 
wit: on July 30, 1945, along about the hours of 3:00 to' 
4:00 o’clock of the afternoon of that day and date, while| 
engaged in work of inserting gromments in duffelbags asj 
directed and required of him by the defendants Henry B. 
Hirsch and Sons, all of which was within the line of his 
duty and the scope of his employment and for the benefit 
of the said defendants, the thumb of his left hand was I 
caught and jammed in the said gromment machine, caus¬ 
ing the said thumb to become mashed, mangled and torn, 
causing a penetrating wound through the said thumb at 
the base of the distal phalanx, and a compound fracture! 
of the distal phalanx, a splintering of the bone of the said| 
thumb; that by reason of the said injury, the said Henry 
B. Hirsch and Mervin J. Hirsch, unbeknown to the minor 
plaintiff’s parents and without their knowledge and con¬ 
sent removed the minor plaintiff from their premises at 
4410 Georgia Avenue, northwest, Washington, District of 
Columbia, to a place known as the Washington Insurance 
Clinic, 1723 Rhode Island Avenue, in the aforesaid city 
and district, where the minor’s thumb was examined,! 
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soaked in a solution of one kind or another, dressing ap¬ 
plied, and the minor was thence removed without the 
knowledge and consent of his parents, or either of them, 
to the Providence Hospital, in the said city and district, 
and on the 31st day of July, 1945, the services of a medi¬ 
cal surgeon was obtained to remove the loose fragments 
of broken bone in the left thumb and the minor plaintiff 
was required to remain in the said hospital for a period 
of sixteen days undergoing treatment for the said injury; 
that the employment of the said minor plaintiff to oper¬ 
ate the said machines was unlawful and was due to wan¬ 
tonness, negligence, carelessness, maliciousness, and reck¬ 
lessness on the part of the defendants Henry B. Hirsch 
and Mervin J. Hirsch and the co-partnership of which 
they were members and to their violation of the Child 
Labor Law, hereinbefore referred to. The minor plaintiff 
further says that, prior to the injury complained of, he 
suffered from a heart ailment which was well known to 
the defendants and to the examining physician of the 
School Board, all of which will appear from an examina¬ 
tion of the records of the Board of Education, and that by 
reason of the injury his heart condition has become 
aggrivated. 

5 7. The minor plaintiff says further that, as a di¬ 

rect result of the negligence, as aforesaid, of the 
defendants, he was greatly wounded about his left hand, 
suffered a severe shock to his entire nervous system, be¬ 
came and was sick, sore and disordered in mind and body 
and has continued so and still does so remain and con¬ 
tinue up to the present time; that as a result of the said 
injury, the minor has suffered and still suffers great bod¬ 
ily pain and mental distress and it is likely that he will 
suffer great pain and suffering in the future; that the said 
left thumb has become stiff and numb and does not bend 
at the joint as it was wont to do prior to the injury; that 
he has become liable for and will be compelled to pay 
large sums of money for medical, hospital, and nurses’ ex- 


penses tor treatment he has received and will be com¬ 
pelled to spend further sums of money for medical, hos¬ 
pital, and nurses’ expenses for a time not now determina¬ 
ble ; that due to the left thumb having become stiff and un- 
bendable at the joint, he believes and therefore alleges that 
the injury he has sustained is permanent and that his fu¬ 
ture earning capacity has been seriously and permanently 
impaired thereby, and hence that, in the circumstances 
hereinbefore set out, he is entitled to and claims compen¬ 
satory and exemplary damages. 

8. The minor plaintiff further says that by reason of 
his employment having been in violation of the Child Labor 
Law and unlawful, the relationship of employer and em¬ 
ployee did not and cannot exist, hence he is not subject 
to and not embraced within the provisions of an Act of 
Congress approved May 17, 1928, known as the LONG¬ 
SHOREMEN’S and HARBOR WORKERS’ COMPEN¬ 
SATION ACT, and he is compelled to resort to his com¬ 
mon law action of trespass for the redress of the wrongs 
committed against him by the defendants, jointly and sev¬ 
erally and for the injuries sustained by him as aforesaid. 

9. Wherefore, the minor plaintiff brings this action by 
his father and next friend against the above named de¬ 
fendants, jointly and severally, and prays for a judgment 
against each and all of them in the sum of FIFTEEN 
THOUSAND DOLLARS ($15,000) His damages sustained 
as aforesaid. 

Bennett Mellen, 

Minor Plaintiff. 

Joseph H. Mellen, 

Father and Next Friend. 
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8 

Motion to Dismiss Complaint 

Defendants, H. B. Hirsch & Sons, and Henry B. 
Hirsch, Jerry B. Hirsch, Mervin J. Hirsch, co-partners, 
tr/as H. B. Hirsch & Sons, and/or District Awning and 
Shade Company, move the Court as follows: 

I. To dismiss, as to them, the Complaint filed herein 
by the plaintiff on the ground the Court lacks the juris¬ 
diction of the person of said defendants, as said defend¬ 
ants were served with process beyond the territorial lim¬ 
its of the District of Columbia, having been served in the 
City of Baltimore, Maryland, on the 4th day of April, 1946, 
by the United States Marshal for said District, all of which 
more fully appears in the return of service filed herein by 
said Marshal. 

II. To dismiss, as to them, the Complaint filed herein 
by the plaintiff on the ground that the Court lacks juris¬ 
diction on the subject matter, as the Longshoremen’s and 
Harbor Workers’ Compensation Act (U. S. Code, Title 33, 
Chapter 18), as made applicable to the District of Colum¬ 
bia (D. C. Code, 1940 ed., sec. 36-501 et seq.), provides an 

exclusive remedy thereunder for plaintiff. 

7 III. To dismiss the action on the ground that 

plaintiff’s complaint fails to state a claim against 
said defendants upon which relief can be granted. 

Cumberland and Jacobs 
Lewis Jacobs 
Julian H. Reis 
Woodward Building, 
Washington, D. C., 

Attorneys for Defendants , 

H. B. Hirsch & Sons, and 
Henry B. Hirsch, Jerry 
B. Hirsch, Mervin J, 
Hirsch, co-partner, tr/as 
H. B. Hirsch & Sons, 
and/or District Awning 
and Shade Company. 
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# * # • 

8 Order to Quash Service of Process 

Upon consideration of the motion to dismiss the 
complaint filed herein on the 22nd day of April, 1946, by 
the defendants, H. B. Hirsch & Sons, and Henry B. Hirsch, 
Jerry B. Hirsch, Mervin J. Hirsch, Co-partners, tr/as 
H. B. Hirsch & Sons, and/or District Awning- and Shade 
Company, on the ground that the Court lacks jurisdiction 
of the person of said defendants, and it appearing to the 
Court that said defendants were served with process be¬ 
yond the territorial limits of the District of Columbia, it 
is, this 9th day of May, 1946, 

ORDERED that the first process served on the defend¬ 
ants, H. B. Hirsch & Sons, and Henry B. Hirsch, Jerry 
B. Hirsch, Mervin J. Hirsch, Co-partners, tr/as H. B. 
Hirsch & Sons, and/or District Awning and Shade Com¬ 
pany, on the 4th day of April, 1946, in the City of Balti¬ 
more, Maryland, be, and hereby it is, quashed, without 
prejudice to the plaintiff to serve process on said defend¬ 
ants in the District of Columbia. 

Jennings Bailey, 

Justice . 

No objection as to form. 

Joseph H. Mellen P. P. 

Bennett Mellen, a minor by his 
Father and next friend, 

Joseph H. Mellen. 

Pltff notes exception to the ruling as being in conflict 
with Bache v. Fennell, 123 F 2d, 905. 

• # • # 

9 Motion to Dismiss Complaint 

Defendants, H. B. Hirsch & Sons, and/or District 
Awning and Shade Company, and Henry B. Hirsch, Jerry 
B. Hirsch, Mervin J. Hirsch, co-partners, tr/as H. B. 
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Hirsch & Sons, and/or District Awning and Shade Com¬ 
pany, move the Court as follows: 

I. To dismiss, as to them, the Complaint filed herein 
by the plaintiff on the ground that the Court lacks juris¬ 
diction of the subject matter, as the Longshoremen’s and 
Harbor Workers’ Compensation Act (U. S. Code, Title 33, 
Chapter 18), as made applicable to the District of Colum¬ 
bia (D. C. Code, 1940 ed., sec. 36-501 et seq.), provides 
an exclusive remedy thereunder for plaintiff. 

10 II. To dismiss the action on the ground that plain¬ 
tiff’s complaint fails to state a claim against said 

defendants upon which relief can be granted. 

Cumberland and Jacobs 
Lewis Jacobs 
Julian H. Reis 
Woodward Building, 
Washington, D. C. 

Attorneys for Defendants, 

H. B. Hirsch & Sons and/or 
District Awning and 
Shade Company and 
Henry B. Hirsch, Jerry 
B. Hirsch, Mervin J. 
Hirsch, co-partners, tr/as 
H. B. Hirsch & Sons, 
and/or District Awning 
and Shade Company. 

• * • • 

11 Civil Action No. 33825 

Mellen & c 


vs. 

Hirsch et al. 

The Court of Appeals of this District in the case of 
Hartford Accident & Indemnity Co. vs. Horge, 66 Hfp. 
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D. C. 154, held that the Longshoremen’s Act, which was 
enacted in 1927 was almost identical with the Workmen’s 
Compensation Act of New York and that when Congress 
has borrowed from the statutes of a state provisions which 
have received a known and settled construction by the 
Courts of that state, that construction will be deemed to 
have been adoptd by Congress. In the instant case a pro¬ 
vision in the Workmen’s Compensation Case of New York j 
is substantially the same as §905 of U. S. C. A., Title 33, 
chapter 18. That provision was constructed in the year 
1921 by the Court of Appeals of New York in 231 New 
York, 317 and this Court will follow that holding. 

The result is that the remedy of the plaintiff under the 
Longshoremen’s Act is exclusive and the motion to dis¬ 
missed will be sustained. 

Bailey J. 

# * * * 

. 

12 Order Dismissing Complaint 

Upon consideration of the motion to dismiss com¬ 
plaint filed herein on the 16th day of May, 1946, by the 
defendants, H. B. Hirsch & Sons, and/or District Awning 
and Shade Company, and Henry B. Hirsch, Jerry B. 
Hirsch, Mervin J. Hirsch co-partners, tr/as H. B. Hirsch 
& Sons, and/or District Awning and Shade Company, and 
the memorandum of points and authorities in opposition 
thereto filed herein on the 20th day of May, 1946, by the 
plaintiff, it is, this 3rd day of June, 1946, by the Court, 

ORDERED that the motion to dismiss complaint filed 
by said defendants be, and the same hereby is, sustained, 
and the complaint filed herein by the plaintiff be, and the 
same hereby is, dismissed. 

Jennings Bailey, 

Justice . 
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No objection as to form. 

Joseph H. Mellen 

Bennett Mellen, a minor by bis 

Father and next friend, 

Joseph H. Mellen. 

Plaintiffs excepts to the ruling and notes an exception. 
Joseph H. Mellen, in Proper Person. 

• • • • 

13 Motion to vacate and set aside the Order 

Dismissing the Complaint in the above 
entitled cause and grant a re-hearing 
of the motion to dismiss. 

Comes now Bennett Mellen, plaintiff in the above en¬ 
titled cause by his father and next friend, and respectfully 
moves this Honorable Court to vacate and set aside the 
Order of this court dismissing the complaint in the said 
cause entered June 3, 1946, and to grant unto this plain¬ 
tiff a re-hearing of the motion previously filed by the above 
named defendants and for grounds therefor refers to 
Plaintiff’s Memorandum of Points and Authorities in sup¬ 
port thereof. 

Bennett Mellen, 
a minor, by his Father and 
Next Friend 
Joseph H. Mellen, 

Father and Next Friend. 

Oral Hearing requested. 

Time requested for argument— 

30 minutes. J. H. Mellen. 

• * * • 

14 Order Overriding Motion to Vacate and Set 
Aside the Order Dismissing the Complaint 

in the Above-Entitled Cause and Grant 
a Re-hearing of the Motion to Dismiss. 

Upon consideration of the motion to vacate and set aside 
the order dismissing the complaint in the above-entitled 
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cause and grant a re-hearing of the motion to dismiss, filed 
by the plaintiff, and the memorandum in opposition 
thereto, filed by defendants, H. B. Hirsch & Sons, and/or 
District Awning and Shade Company, and Henry B. 
Hirsch, Jerry B. Hirsch, Mervin J. Hirsch, co-partners, 
tr/as H. B. Hirsch & Sons, and/or District Awning and 
Shade Company, it is, this 20th day of June, 1946, by the 
Court, 

ORDERED that plaintiff’s motion to vacate and set 
aside the order dismissing the complaint in the above-en¬ 
titled cause and grant a re-hearing of the motion to dis¬ 
miss be, and the same hereby is, overruled. 

Jennings Bailey, 

Justice. 

No objection to form. 

Bennett Mellen, a minor by his 

father and next friend, Joseph H. Mellen. 

Plaintiff excepts to the above ruling and order, notes 
an exception thereto and gives notice of appeal. Joseph 
H. Mellen, in Proper Person. 


• • * • 


13 NOTICE OF APPEAL 

Notice is hereby given this . day of August, 1946, 

that Bennett Mellen, a minor, by his Father and Next 
Friend, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered in the 3rd day of June, 1946 in favor 
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of Henry B. Hirsch, etc. and others named Hirsch against 
said plaintiff. 

Bennett Mellen, 
a minor, by his Father and 
Next Friend, Joseph H. 
Mellen 

Plaintiff’s Representative, 
in proper person 

Joseph H. Mellen. 
Telephone: Executive 4621, 
Br. 90 

928 Longfellow Street, N. W., 
Washington 11, D. C. 

Mail copy to corporation Counsel, 

Wash., D. C., and to 
Cumberland & Jacobs, Lawyers 
Woodward Building, 

Washington 5, D. C. 

• * # • 

18 Tuesday, May 7, 1946. 

The above-entitled cause came on for hearing be¬ 
fore Associate Justice Jennings Bailey at 11:00 a. m. 

• • • • 

19 Mr. Jacobs. This is quite a lengthy motion, if 
your Honor would care to read it. 

The Court. Is there any question that the defendant 
was not served? 

Mr. Mellen. Your Honor, they have been served since 
the filing of the motion. 

Mr. Jacobs. I have not seen a copy of the papers that 
were served on them, but I learned from Mr. Fischer, who 
happens to represent the Hirsch concern in other mat- 
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ters, that they have been served. But I as yet have not 
been apprised of that, and it was after this motion was 
filed. 

The Court. The motion to quash the service will be sus¬ 
tained— 

Mr. Mellen. This is not a motion to quash; it is a mo¬ 
tion to dismiss the complaint. 

The Court. —for want of jurisdiction of the person 
the defendants. On the face of it they had no jurisdic¬ 
tion of the person of the defendants at that time. 

The motion to quash the service will be sustained. 

Mr. Mellen. May I be heard by your Honor? 

The Court. Yes. j 

Mr. Mellen. An effort was made by the filing of this 
motion to file a special plea to the jurisdiction of the court. 
However, when they wound up with their motion, they 
had made a general appearance instead of a spe- 
20 cial appearance. 

If your Honor will notice, they go to the merits 
of their case on their motion for jurisidction of the per¬ 
son. They also challenge the jurisdiction of the court on 
the subject matter. They say we have stated no cause 
of action. Going into the merits of the case invalidates 
their motion— 

The Court. That was the law, I take it, before the new 
rules. 

Mr. Mellen. Are you speaking of the Federal Rules of 
Civil Procedure or the supplemental rules of this court? 

The Court. “Every defense, in law or fact, to a claim 
for relief in any pleading, whether a claim, counterclaim, 
cross-claim, or third-party claim, shall be asserted in the 
responsive pleading thereto if one is required, except that 
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tlie following defenses may at the option of the pleader be 
made by motion: (1) lack of jurisdiction over the sub¬ 
ject matter, (2) lack of jurisdiction over the person, (3) 
improper venue, (4) insufficiency of process, (5) insuffi¬ 
ciency of service of process, (6) failure to state a claim 
upon which relief can be granted. A motion making any 
of these defenses shall be made before pleading if a fur¬ 
ther pleading is permitted. No defense or objection is 
waived by being joined with one or more other defenses 
or objections in a responsive pleading or motion.” 

Mr. Mellen. I am familiar with what your Honor has 
read, but I do not think it is applicable to a local 
21 case of this kind. I think that this is governed and 
controlled by Rule 81(e) rather than the rule which 
your Honor has read, which I think i s Rule 12. 

The Court. It is Rule 12, yes. Which rule did you men¬ 
tion? 

Mr. Mellen. Rule 81(e), the very last rule, I believe. 

The Court. These rules apply to the District of Colum¬ 
bia. 


Mr. Mellen. The rules that you have read apply in any 
case where we have general federal jurisdiction; but this 
is a local matter, a local case. 


The Court. All these proceedings are governed by the 
Federal Rules of Civil Procedure. 


Just a minute. Rule 1 of the local civil rules provides 
that rules under this title apply to suits of a civil nature 
and they supplement the Federal Rules of Civil Procedure 
and shall be applied in harmony therewith. 

Mr. Mellen. But the reference I make is not to Rule 
81 of the supplemental rules, but 81 of the Federal Rules. 

The Court. I understand that. 
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Mr. Mellen. I believe that when we issued the second 
summons and had service made it had the effect of cur¬ 
ing the original defective service. 

What I would like to call to vour Honor’s attention 
is this: First— 

22 The Court. I am not dismissing this suit. I am 
simply holding that the first service is quashed. The 
second service, while it may be perfectly good—I do not 
know anything about it— 

Mr. Mellen. If there is any doubt about it, I would like 
to submit some authorities supporting the position that 
we take, that by the second service of summons we cure 
or overcome the first. 

The Court. I will wait until that question is presented. 
It is not before me today. I am simply presented with a 
motion which affects service outside of the District, and 
I quash that service. I am not dismissing the suit. 

* # * • 

The Court. Quashed without prejudice, with the right 
to proper service in the District of Columbia. 


24 Tuesday, May 28, 1946. 

The above-entitled cause came on for hearing be¬ 
fore Associate Justice Jennings Bailey at 10:50 a. m. 

• • • • 

25 Mr. Jacobs. This is a motion to dismiss the com¬ 
plaint. It may be the right time to read it, your 

Honor. 

The Court. Very well. Proceed. 

Mr. Jacobs. If your Honor please, this is a complaint 
filed by an infant employee, seeking to recover damages 
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against his employer at law for injury that he received in 
the course of the employment. 

The complaint does not state that the employer has 
failed to secure compensation for his employees for in¬ 
juries received by them. It takes the position—and I 
think this is a fair statement—that he was employed in 
violation of the child labor laws; that as a result of being 
employed in violation of the child labor laws, the rela¬ 
tionship of employer and employee never existed and there¬ 
fore the compensation statute is not applicable in the in¬ 
stant case. 

We take the position that the relationship of employer 
and employed did exist; that the injuries arose in the 
course of his employment; that the remedy of the em¬ 
ployee is exclusive under the Act; and that he is pre¬ 
cluded from filing an action at bar against his employer. 

The Court. I am not sufficiently familiar with that Long¬ 
shoremen’s Act to rule, without reading the Act carefully 
and the authorities cited. Are you willing to submit the 
case on the pleadings? 

26 Mr. Mellen. Yes, your Honor, but I had one or 
two cases here that I did not cite in my brief, and 
I would like to add them. 

The Court. Write those down on a piece of paper and 
let me have them, and I will take it under consideration. 
As I said, I am not sufficiently familiar with this Act to 
pass upon it without reading the Act fully and the au¬ 
thorities that are cited by both sides. 

Mr. Jacobs. I might say that both of us have diligently 
searched for authority deciding the question under the 
Longshoremen’s Act. I found none, and I think it is a 
novel question as far as the reported decisions are con¬ 
cerned. For that reason it will require careful consid¬ 
eration. 

The Court. If you will, let me have your additional au¬ 
thorities. Just write them down on a piece of paper. 

6581 - 2" 110 
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